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February 28, 2010 

Carol Holden 

Wisconsin Department of Natural ïWT/3 

P.O. Box 7921 

Madison, WI 53707-7921 

 

RE:  Response to Proposed Rule changes to NR-151, NR-153 and NR-155 

Dear Carol Holden ï  

On behalf of the members of the Northeast Wisconsin Stormwater Consortium (NEWSC), we are 

submitting comments on the proposed rule changes for NR-151, NR-153 and NR-155.  NEWSC 

supports the overall goal that the Department has for improving water quality in surface waters of the 

State.   

NEWSC supports the efforts of WDNR to clarify the general definitions, expand the agricultural 

practices to include the tillage set back and the Phosphorus Index, as well as better define Maximum 

Extent Practicable (MEP).  However, we have concerns and comments about the proposed rule changes 

as follows. 

SECTION  5 ï NR-151.002(25) ï NEWSC supports the amended definition of MEP in this section and 

the reference to a performance standard as part of the proposed rule change but also asks that MEP be 

allowed in both subch. II and III. 

 

SECTION 13 - NR 151.003 (3) ï Please modify to read ñRunoff from existing development and runoff 

from post-construction development, including new development, redevelopment and in-fill 

development areas, that flows into a BMP located within a navigable water or wetland is not required to 

meet the performance standards of subch. III prior to the BMP if:ò  

 

SECTION 13 - NR 151.003 (3)(a) ï Please modify to read ñThe BMP either received a permit issued 

under ch. 30, Stats. prior to October 1, 2002, or the BMP did not require a ch. 30, Stats., permit; andò 

 

SECTION 13 - NR 151.003 (3)(b) ï Please modify to read ñThe BMP was designed and constructed to 

meet one or more performance standards of subch. III for which the regional treatment exclusion is 

applicable.ò 

 

SECTION 13 - NR 151.003 (4)(b) ï Please modify to read ñBMPs for such runoff that are located in 

navigable waters or wetlands are not required to meet the performance standards of subch. III prior to 

the BMP, if the department has received a ch. 30, Stats., permit application for the BMP prior to the 

effective date of this section . . . [legislative reference bureau inserts date], or the BMP did not require a 

ch. 30, Stats., permit.  BMPs for such runoff shall meet all other applicable federal, state and local 

regulations such as ch. NR 103 and ch. 30, Stats.ò 
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SECTION 13 - NR 151.003 (4)(b)  ï Please consider revising to allow storm water quality credit for 

BMPs located in navigable waters or wetlands if the BMP retrofit project improves storm water quality 

from existing development.  Our request is based on the following:    

 Some navigable water classifications may be a direct result of man-made hydrologic changes, 

particularly along headwater or first order streams (e.g. sump pump discharges, WPDES 

discharges, channelization, agricultural drain tiles, land use changes, etc).     

 Some ñofflineò BMP retrofit projects have the potential to alter hydrology along navigable 
waters by directing runoff to an undeveloped site for treatment and then discharging to a down 

slope location along a navigable waterway.  This type of hydrologic change is most noticeable 

along headwater or first order streams.  This type of hydrologic change may result in headwater 

streams being reclassified as non-navigable after the ñofflineò BMP retrofit project is complete.  

BMPs located within navigable waters do not result in this type of hydrologic change or 

navigability reclassification.  If a portion of the stream will be reclassified as non-navigable after 

an ñofflineò BMP retrofit project is complete, it seems logical and more cost-effective to either: 

1. Allow the ñinlineò BMP retrofit project to be classified as ñinlineò and then allow water 
quality credit for the ñinlineò BMP; or  

2. Allow the ñinlineò BMP retrofit project to be classified as ñofflineò if the point of 

navigability is anticipated to move down slope after the flow diversion and ñofflineò 

BMP are constructed.  Example projects are available upon request.                

 Several decades ago, some navigable waterways were entirely or partially enclosed within storm 

sewers.  Also, some navigable waterways were reclassified as non-navigable after the storm 

sewer system redirected the storm water runoff to a more down slope location along the 

navigable stream.  Today, some storm sewer outfalls drain several hundred acres of urbanized 

area and have continuous discharges due to sump pump, groundwater and WPDES discharges 

located within the upslope watershed.     

 Storm sewer systems and open channel systems are regulated differently for purposes of 

navigability.  Both systems convey storm water runoff, nonpoint source pollution and point 

source pollution.  However, open channel systems are more likely to be classified as navigable as 

compared to storm sewer systems.  Sometimes it is difficult to recognize how these systems are 

different, except that storm sewers are physically located underground and tend to lack habitat 

value.  Sometimes, a navigable waterway functions similar to an MS4.  Sometimes, the MS4 is 

integrated with the navigable water.     

 Some navigable waters may be significantly eroded and the channel erosion generates sediment 

which can significantly degrade down slope water quality and aquatic habitat.  Sediment and 

phosphorus loads generated by bank erosion may contribute to the water bodyôs 303(d) 

impairment and may influence our ability to achieve water quality standards / TMDL targets.  By 

locating a BMP within an eroded navigable water provides an opportunity to (1) repair an 

existing erosion problem(s) along the navigable waters and (2) cost-effectively improve storm 

water quality and habitat from within urbanized areas. 

 If municipalities are not allowed to get credit for placing BMPs located within navigable waters, 

will anyone control the sediment load associated with bank erosion?  ñIn-lineò BMPs may also 
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be needed to control peak discharges which also improve future stream bank erosion potential.  

Biofilter systems may not provide enough peak flow control.     

 Some navigable waters may contain minimal or degraded habitat.  Degraded habitat may contain 

invasive species, low quality habitat and/or minimal functional values.  Locating a BMP within a 

degraded navigable water provides an opportunity to (1) cost-effectively improve stormwater 

quality from the developed urban area and (2) improve habitat along the navigable water.  State 

of the Basin Reports and Great Lakes Restoration Initiative recommend or encourage 

management of invasive species, improvement of aquatic habitat, and restoration of wetlands.  

Will anyone control the invasive species or improve the degraded habitat along navigable waters 

if the ñin-lineò BMP is not permitted?   

 The ñin-lineò BMP could be designed as a wetland system, rather than a wet pond.  The below 

photographs depict a 13 acre ñin-lineò wetland system that was designed to control nonpoint 

source pollution for a 1,000 acre watershed.  Prior to construction of the ñin-lineò wetland, the 

site was an agricultural field with minimal habitat.  The wetland contains desirable habitat and 

wildlife with much higher functional values than before the project was constructed.  The native 

prairie and native wetland plants are actively managed by the municipality.       
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 Based on the draft NR151 language, the cost to achieve a 40% TSS reduction for existing 

development will significantly increase for some municipalities.  The challenges associated with 

improving storm water quality for existing development areas are very different than for new 

development areas.  For new development, it is easier to modify the site layout to incorporate the 

stormwater treatment system.  For existing development, the stormwater treatment system 

typically needs to be retrofitted or designed around the existing development.  Also, existing 

developments may involve other challenges such as contamination, old landfills, utility conflicts, 

submerged discharge pipes, land availability, historical sites, BMP retrofits may increase the 

potential of flooding up-stream, etc.  

 Wetland restoration projects and natural wetlands reduce nonpoint source pollution loads.  

Wetland restoration projects and natural wetlands help achieve TMDL water quality targets for 

nonpoint sources.  SWAT models, which are calibrated to stream monitoring data, indirectly 

include the pollutant reduction benefits of natural wetland systems.  Why can wetlands be used 

for TMDL nonpoint source pollution control but ñinlineò wet ponds and wetland systems cannot 

be used for NR 151.13 nonpoint source pollution control?                  

 

SECTION  14 ï NR-151.005 - NEWSC supports the concept of TMDLs but has reservations pertaining 

to the development and feasibility of a cost effective implementation plan.  

 NEWSC would ask for flexibility in the time frame that the TMDL is implemented similar to 

that  being proposed within the MEP section of the revised code. 

 It is unclear with the development of the TMDL as to how the TSS criteria will be implemented.  

MS4ôs are presently required to the maximum extent practicable to reduce total suspended solids 

by 40%.  The Lower Fox River TMDL is proposing a 56% reduction of TSS.  Does the 56% 

replace the present 40% or do MS4ôs now have to achieve both the 40% within the urbanized 

areas and an additional 16% within that portion of the watershed within their municipal 

boundary?    

 NEWSC is also asking for the flexibility pertaining to the implementation of the financial cap 

such that the financial cap can be applied to both the existing MS4 40% TSS criteria and the 

criterionôs being set within the TMDLs.  It is the desire of NEWSC to have the ability to apply 

finances to the TMDL criteria prior to achieving the existing MS4 40% TSS requirements.   

 

SECTION 14 - NR151-006 ï NEWSC supports the concept of MEP but has concerns that the language 

ñédemonstrates to the departmentôs satisfactionéò may not be able to be consistently applied and 

implemented state wide.  What might be to one reviewers or regions satisfaction may not be to another.   

 

ñInterests such as protection of human safetyò could also be a considerable factor, especially when it 

comes to perceived and sometimes real safety concerns when implemented within existing 

developments such as with wet ponds.  If a community receives a lot of opposition pertaining to the 

protection of human safety concerns does this warrant not having to implement this BMP and as such 

get the MS4 closer to MEP? 
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SECTION 14 - NR 151.006 ï Please clarify if the $0.37 per thousand of equalized value contained in 

NR 151.13(2)(e) applies to a TMDL. 

 

SECTION 24 ï NR-151.03 ï NEWSC supports the 20 foot tillage set back from the top of channels.  

NEWSC wants to ensure that channels are clearly defined as natural drainage courses and not manmade 

drainage ways which may include ditches. 

 

SECTION 24 - NR-151.04 ï NEWSC supports the development and implementation of a phosphorus 

index (PI) performance standard.  We further support the PI equal to 6.  

 

SECTION 42 - NR 151.11(2) ï Please exclude construction sites with less than 1 acre of land 

disturbance.  The cost of permit compliance for the landowner as a percent of total project cost will 

likely be substantial for small construction projects.  In addition, a good share of land disturbing 

activities less than 1 acre are associated with 1 & 2 family dwellings, which are covered by the Uniform 

Dwelling Code.  Municipalities presently cannot enforce regulations that are more restrictive than the 

UDC.           

 

SECTION 42 ï NR151.11(6)(a) ï NEWSC supports the revision of sediment runoff from 80% control 

to 5 tons per acre per year which makes it consistent with other practices and standards. 

  

NEWSC acknowledges that the performance standard of sediment runoff will be modeled with RUSLE 

II, but if RUSLE II is not available how is this rule to be implemented? 

 

SECTION 44 - NR 151.122 ï Please clarify that site areas classified as ñnew developmentò on October 

1, 2004 or after should not be reclassified as ñredevelopmentò or ñinfillò at a later date.  For example, 

the 80% TSS reduction required for a ñnew developmentò area should not be lowered to a 50% TSS 

reduction requirement when the site is redeveloped in 50 years.    

  

SECTION 44 - NR 151.122 (Table 1) ï Please define ñparking areas and roadsò and ñmunicipal roadò.  

Does the phrase ñparking areas and roadsò refer to WinSLAMM source areas?  Does the phrase 

ñparking areas and roadsò include sidewalks, drive isles, parking stalls, bus stop structures, landscape 

islands, and lawns located within and directly adjacent to a parking lot?   

 

SECTION 44 - NR 151.122 (Table 1) ï The 50% TSS reduction for highway reconstruction projects 

and minor highway reconstruction projects will be a challenge to achieve due to space limitations and 

higher costs due to the linear nature of street projects.  Using the draft TSS reductions contained in NR 

151.122 (Table 1), the attached tables prepared by McMahon Group summarize capital cost estimates 

for various highway reconstruction projects.  The tables indicate that the greater the project length, the 

greater the capital cost in treating storm water. The capital costs contained in the table do not include:  

Future operation and maintenance costs for the selected best management practice. 

 Potential cost increases for utility relocations that are needed to create space for underground or 

above ground treatment systems.     
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 Potential cost increases for snow removal along streets if ñbump outsò are created within street 

parking lanes.  ñBump outsò may be needed along some streets in order to create space for bio-

filtration, bio-retention, or rain garden treatment systems. 

 Potential cost reductions associated with narrowing the street width in order to create space for 

bio-filtration, bio-retention, rain garden or grass swale treatment systems may not be feasible due 

to high traffic volumes, emergency vehicle access, truck turning radius, bike lanes, public needs, 

etc. 

 

Based on the capital costs contained in the table and the above considerations, we believe the 50% TSS 

reduction for highway and street reconstruction projects is impractical to achieve. 

 

SECTION 45 - NR 151.13(2) ï NEWSC strongly supports the concept of MEP that allows MS4ôs the 

ability to apply for time extensions in meeting their TSS reduction goal.  NEWSC also supports 

financial mechanisms in aiding to better define MEP.  Some of those financial mechanisms may include 

as an annual financial capital cap and individual project caps based upon cost per unit of sediment 

removed. 

 

SECTION 45 - NR 151.13(2)(f) ï Please develop the technical standard during 2010 so that adequate 

time is available for incorporating the pollutant reduction benefits of public education and ordinances 

into the ñlong term storm water management planò.  According to the NR 151.13(2)(b)2.a., the ñlong 

term storm water management planò must be submitted to WDNR by August 31, 2012. 

 

SECTION 45 - NR 151.13(2)(e)2. ï Please clarify the basis for the equalized value calculation.  We 

assume the calculation is based on: 

 The reported equalized value on October 1, 2004 or the end of 2004 which would remain 

consistent with the sediment reduction baseline modeling. 

 The equalized value of only those properties located in the MS4ôs developed urban area.   

 Removal of equalized value associated with WPDES Industrial Permitted sites and other areas 

excluded from the storm water quality modeling.  

 Please clarify the basis for the equalized value calculation that Counties and the WDOT is 

suppose to use.  

 

SECTION 45 - NR 151.13(2)(e)2. ï We assume the annual expenditure includes: 

 Capital costs for wet detention ponds, bio-filtration, proprietary devices, and other structural 

BMP retrofit projects.  Capital costs can include construction, engineering, legal, and land 

acquisition.  Capital costs will be amortized over 20 years.   

 Operation and maintenance costs for street sweeping, catch basin cleaning, grass swales, wet 

detention ponds, bio-filtration, proprietary devices, and other BMP retrofit projects.  Operation 

and maintenance costs include removal and disposal of accumulated sediment, vegetation 

management, repair of erosion problems, pick up of litter, etc.  

 The $0.37 per thousand dollars of equalized value was based upon a comparison to a percentage 

of sewer hardship rates.  The study that was written to identify potential financial options stated 
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that ñéthe 2 percent limit may have been arbitrarily set high and has been found excessive,éò 

and ñTo establish a more realistic limit, the sewer rates for Wisconsin communities were 

evaluated.  The 2 percent limit represents a charge 4 times greater than the State-wide average.  

A more reasonable limit would be 1 percent and would result in a hardship limit for a sewer rate 

that would be approximately twice the State-wide average.ò  If the 1 percent produced a rate that 

is twice the State-wide average, then why wouldnôt a half of a percent be used to hit the State-

wide average.  Following that line of thinking the $0.37 per thousand would then be reduced to 

half or $0.185 per thousand. 

 

Please identify costs included in the annual expenditure of $0.37 per thousand of equalized value. 

 

As presented, the $0.37 per thousand dollars of equalized value is going to impact NEWSC member 

differently and may not be a reasonable financial cap limit. 

 

NEWSC would like to thank WDNR for the opportunity to comment on the proposed NR-151 rule 

changes.  We look forward to see your responses to the above comments.  NEWSC is committed to 

working with WDNR to improve the quality of waters of the State and waters of the US. 

Respectfully submitted ï members of NEWSC.  (920) 858-4246.
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NEWSC Members submitting the above comments: 

 

Village of Allouez    Brown County 

City of Appleton    Calumet County 

Village of Ashwaubenon   Outagamie County 

Town of Buchanan    Winnebago County 

Village of Combined Locks   Ayres Associates 

City of DePere    Contech Construction Products 

City of Fond du Lac    CWE, Inc. 

Town of Fond du Lac    McMahon Associates, Inc 

Town of Grand Chute    OMNNI 

City of Green Bay    R.A. Smith National 

Town of Greenville    Rice Engineering 

Town of Harrison    Robert E. Lee & Associates 

Village of Hobart    SEH, Inc. 

Village of Howard    UW - Extension 

City of Kaukauna    UW - Oshkosh 

Village of Kimberly 

Town of Lawrence 

Village of Little Chute 

City of Manitowoc 

City of Marinette 

City of Menasha 

Town of Menasha 

City of Neenah 

Town of Neenah 

Village of North Fond du Lac 

City of Oshkosh 

Town of Scott 

Village of Sherwood 

Village of Suamico 

Town of Taycheedah 

City of Two Rivers 

Town of Vinland 

City of Waupun 


